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MOTION FOR LEAVE TO ANSWER AND 
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Pursuant to Rules 212 and 213 of the Federal Energy Regulatory Commission’s 

(“Commission” or “FERC”) Rules of Practice and Procedure, 18 C.F.R. §§ 385.212 and 

385.213, Southwest Power Pool, Inc. (“SPP”), submits this answer to the requests for 

rehearing submitted in this proceeding.1  Contrary to the Requesting Parties’ arguments, 

the Commission’s November 10, 2014 Order2 properly concluded that SPP’s proposed3 

                                                 
1  Request for Rehearing of the State Corporation Commission of the State of 

Kansas (“KCC”), Docket Nos. ER14-2850-001, et al. (Dec. 10, 2014) (“KCC 
Rehearing Request”); Request for Rehearing of the Midcontinent Independent 
System Operator, Inc. (“MISO”), Docket Nos. ER14-2850-001, et al. (Dec. 10, 
2014) (“MISO Rehearing Request”); Motion for Clarification and Request for 
Rehearing of Otter Tail Power Company (“Otter Tail”), Docket Nos. ER14-2850-
001, et al. (Dec. 10, 2014) (“Otter Tail Rehearing Request”).  The KCC, MISO, 
and Otter Tail are referred to collectively herein as the “Requesting Parties” and 
their rehearing requests and motion for clarification are referred to collectively 
herein as the “Rehearing Requests.” 

2  Sw. Power Pool, Inc., 149 FERC ¶ 61,113 (2014) (“November 10 Order”). 

3  Revisions to Tariff, Bylaws, and Membership Agreement (Part 1 of 2) of 
Southwest Power Pool, Inc., Docket No. ER14-2850-000 (Sept. 11, 2014) 
(“September 11 Filing”); Revisions to Tariff, Bylaws, and Membership 
Agreement (Part 2 of 2) of Southwest Power Pool, Inc., Docket No. ER14-2851-
000 (Sept. 11, 2014).  These filings are referred to collectively as the “IS Filings.”  
SPP submitted the IS Filings in separate dockets due to the limitations of its 
eTariff system.  The substance of SPP’s filing, including transmittal letter, 
testimony, and other support, was included in the September 11 Filing. 



2 

transition of the Western Area Power Administration – Upper Great Plains Region 

(“Western-UGP”), Basin Electric Power Cooperative (“Basin Electric”), and Heartland 

Consumers Power District (“Heartland”) (collectively the “IS Parties”4) into SPP’s 

regional transmission planning and cost allocation procedures was just and reasonable 

and the Commission’s decision in this regard demonstrated reasoned decision-making 

based on substantial evidence.  Likewise, the Commission’s approval of SPP’s proposal 

to exempt Western-UGP from certain regional transmission charges and SPP Integrated 

Marketplace charges was just and reasonable and demonstrated reasoned decision-

making based on substantial evidence.  Finally, the Commission’s rejection of inter-

Regional Transmission Organization (“RTO”) rate pancaking arguments related to the 

integration of the IS Parties into SPP was just and reasonable and based on sound 

precedent and considered in light of substantial evidence.  Accordingly, the Commission 

should reject the Rehearing Requests and affirm the November 10 Order’s findings in 

this regard.5 

I. BACKGROUND 

On September 11, 2014, SPP made companion filings in these dockets to revise 

its Open Access Transmission Tariff (“Tariff”)6, Membership Agreement,7 and Bylaws8 

                                                 
4  “IS” stands for Integrated System and refers generally to the bulk electric 

transmission system in the Upper Great Plains region. 

5  SPP filed a request for clarification and rehearing and motion for expedited 
consideration regarding certain findings in the November 10 Order.  Request for 
Clarification and Rehearing and Motion for Expedited Consideration of the 
Southwest Power Pool, Inc., Docket Nos. ER14-2850-001, et al. (Dec. 10, 2014) 
(“SPP Request”).  Nothing herein should be interpreted as a waiver of or 
concession on any argument raised in the SPP Request. 

6  Southwest Power Pool, Inc., FERC Electric Tariff, Sixth Revised Volume No. 1. 
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(collectively “Governing Documents”) to facilitate the addition of the IS Parties as 

transmission owning Members of SPP.  Relevant to this answer, among its proposed 

Governing Documents revisions, SPP modified its Tariff to incorporate the IS Parties’ 

transmission facilities and customers into SPP regional cost allocation and to establish a 

limited “Federal Service Exemption” (“FSE”) from certain SPP transmission and market 

charges for Western-UGP’s service from its Federally-owned hydroelectric resources 

over its Federally-funded transmission system to its Federal statutory “preference 

customers.”   

Importantly, SPP did not modify its current regional cost allocation methodology, 

the “Highway/Byway,” but instead proposed Tariff changes to incorporate the IS Parties, 

their facilities, and customers, into SPP regional cost allocation based on a brightline 

“need-by date” tied to the date that the IS Parties’ transmission systems will integrate into 

and become part of the SPP region.  SPP’s need-by date approach was designed to be 

reciprocal – i.e., transmission facilities with a need-by date prior to the integration would 

be funded by the customers within the existing footprints of the IS or SPP, respectively, 

and, upon integration, all facilities in the expanded SPP footprint would be subject to 

SPP’s cost allocation methodologies and paid for by customers in the expanded footprint.  

In its November 10 Order, the Commission determined that SPP’s need-by date approach 

was “just, reasonable, and not unduly discriminatory”9 in that it was consistent with prior 

                                                 
( . . . cont’d) 
7  Southwest Power Pool, Inc., Membership Agreement, First Revised Volume No. 

3. 

8  Southwest Power Pool, Inc., Bylaws, First Revised Volume No. 4. 

9  November 10 Order at PP 72, 74. 
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integrations of SPP Members,10 justified by SPP’s independent analyses,11 “consistent 

with SPP’s regional transmission planning objectives,”12 and reciprocal between current 

SPP Members and IS Parties.13  The Commission further found that SPP’s existing 

“Regional Cost Allocation Review” (“RCAR”) process provided an additional safeguard 

to ensure that cost allocation continues to be just and reasonable and compliant with the 

Commission’s cost causation standard that requires costs to be allocated on a basis 

roughly commensurate with benefits.14  In response to a specific request advanced by 

MISO, the Commission “confirm[ed] that our acceptance of this proposal does not 

prejudge the outcome of the ongoing hearing and settlement judge procedures in Docket 

No. ER14-1174-000, specifically the issue of whether MISO should be held responsible 

for any Schedule 11 charges under the SPP Tariff.”15 

In recognition of Western-UGP’s unique status as a Federal power marketing 

agency (“PMA”), SPP’s September 11 Filing included the Federal Service Exemption 

(“FSE”), which exempts Western-UGP’s service to its statutory Federal preference 

customers from SPP regional transmission charges and marginal congestion and marginal 

loss charges in the SPP Integrated Marketplace.  This exemption was based on several 

factors, including Western-UGP’s interpretation of its governing Federal statutes, which 

                                                 
10  Id. at P 73. 

11  Id. at P 74. 

12  Id. 

13  November 10 Order at P 76. 

14  Id. at P 74. 

15  Id. at P 77. 
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limit Western-UGP’s ability to participate in regional transmission facility cost 

allocation,16 and also because Western-UGP’s Federal preference load is static and its 

existing transmission facilities are sufficient to deliver its Federal hydropower to its static 

statutory preference load.17  In the November 10 Order, the Commission recognized these 

factors in accepting the proposed FSE18 and rejected arguments by the KCC which 

sought to discredit SPP’s independent analyses, which demonstrated expected net 

benefits in excess of $334 million as a result of the IS Parties’ integration into SPP.19  

Finally, in the November 10 Order, the Commission explicitly considered and rejected 

concerns raised by multiple parties, including Otter Tail, about the “perpetuation of 

pancaked transmission rates between the IS System and MISO, and more generally 

between SPP and MISO.”20 Indeed, the Commission found that “this issue is 

beyond the scope of this proceeding.”21  

II. MOTION FOR LEAVE TO ANSWER 

SPP respectfully requests leave to submit this answer to the Rehearing Requests.  

While the Commission’s regulations generally prohibit answers to requests for 

                                                 
16  See September 11 Filing, Transmittal Letter at 12-18 (describing relevant Federal 

statutes and limitations on Western-UGP’s use of Federal funds and Federally-
owned facilities). 

17  Id. at 15-16. 

18  November 10 Order at PP 48-51.   

19  Id. at PP 52-53. 

20  Id. at P 113. 

21  Id. 
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rehearing,22 the Commission will waive the prohibition and accept answers to requests 

for rehearing when they provide information that assists the Commission in its decision-

making process, correct errors, or clarify the record.23  This answer corrects several 

incorrect factual assertions, mischaracterizations, and misstatements of relevant 

precedent, and thus good cause exists to accept this answer to clarify the record and aid 

the Commission in its deliberative process. 

III. ANSWER 

MISO and Otter Tail seek rehearing of the Commission’s approval of SPP’s 

proposed treatment of certain Basin Electric transmission projects as “Base Plan 

Upgrades” eligible for regional cost allocation under the Tariff.  According to MISO, and 

to some extent, Otter Tail, the Commission’s findings are not supported by substantial 

evidence, violate traditional cost causation principles, and are inconsistent with SPP’s 

                                                 
22  18 C.F.R. §§ 385.213(a)(2) and 385.713(d)(1). 

23  E.g., Columbia Gas Transmission, LLC, 146 FERC ¶ 61,116, at P 1 n.3 (2014) 
(accepting answers to rehearing requests because they “assisted in our decision-
making process”); N. Natural Gas Co., 137 FERC ¶ 61,202, at P 10 (2011) (“Rule 
713 (d) (1) of the Commission’s regulations . . . does not permit answers to 
requests for rehearing. However, the Commission will accept the answer in this 
case, since Northern’s answer clarifies the record, and therefore its acceptance 
will expedite our resolution of the issues.”), reh’g denied, 141 FERC ¶ 61,221 
(2012), order on reh’g, 144 FERC ¶ 61,194 (2013); Cal. Indep. Sys. Operator 
Corp., 134 FERC ¶ 61,004, at P 13 (2011) (“We will accept the CPUC’s answer 
to CAISO’s motion for clarification or, in the alternative, rehearing because it 
provides information that assisted us in our decision-making process.”); Aquila 
Merch. Servs., Inc., 127 FERC ¶ 61,218, at P 28 (2009) (“We will accept the 
answers and responses to answers because they have provided information that 
assisted us in our decision-making process.”); BP Pipelines (Alaska) Inc., 127 
FERC ¶ 61,317, at P 18 (2009) (“While . . . rules state that an answer may not be 
made to a request for rehearing absent authorization, we will accept the answer 
under Rule 213 because it assisted the Commission in its decision-making 
process”). 
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regional cost allocation methodology.   MISO argues that, at a minimum, the issues 

associated with the designation and rate treatment of Basin Electric’s transmission 

projects should have been set for evidentiary hearing.   

Additionally, Otter Tail seeks clarification that its rate pancaking argument is not 

dependent on the disposition of Central Power Electric Cooperative (“CPEC”) 

transmission facilities.24  Otter Tail also seeks rehearing on its concerns regarding the issue 

of potential rate pancaking because it alleges the Commission dismissed the matter without 

articulating a reasoned explanation.25 

For its part, KCC argues that the Commission’s decision to accept SPP’s “need-

by date” regional cost allocation brightline and the FSE were not supported by substantial 

evidence, ostensibly, because the Commission found SPP’s evidence and testimony more 

persuasive than the testimony and exhibits of KCC’s witness.  Unlike MISO (who 

attempts to characterize not-yet-in-service facilities as “legacy” and deny regional cost 

allocation on that basis), KCC argues that the Commission did not go far enough because 

it did not require that the IS Parties pay for existing SPP transmission facilities that, by 

definition, are “legacy” transmission facilities.  Notably, KCC does not call for reciprocal 

contribution to the IS Parties’ legacy transmission costs from SPP Members. 

Contrary to the Rehearing Requests, the Commission’s findings with respect to 

the treatment of the Schedule 2 upgrades, the acceptance of SPP’s proposed need-by date, 

dismissal of the potential rate pancaking issue, and the approval of the FSE, are amply 

supported based on the record compiled in this proceeding, reflect reasoned agency 

                                                 
24  Otter Tail Rehearing Request at 5. 

25  Id. at 8. 
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decision-making, comply with applicable Commission and judicial precedent governing 

cost allocation, and comport with the Commission’s obligations respecting the conduct of 

its proceedings.   The Commission should therefore deny the rehearing arguments, as 

demonstrated below.   

A. The Issues Identified by MISO and Otter Tail Are Under 
Consideration in Separate, Ongoing Proceedings and Are Not 
Appropriately Addressed Here 

MISO’s own pleadings confirm that MISO is attempting to address its issues in 

the wrong forum.  In protesting SPP’s September 11 Filing, MISO acknowledged that its 

interests in SPP’s IS integration proposal arise solely out of issues currently under 

consideration in Southwest Power Pool, Inc., Docket Nos. ER14-1174-000, et al.26  

There, the parties are before a settlement judge negotiating whether, and under what 

terms, MISO may use SPP’s transmission system to dispatch its market to reach the 

recently-integrated Entergy operating companies.27   

MISO’s protest to SPP’s September 11 Filing acknowledged that MISO would 

otherwise be indifferent to SPP’s proposal, but for the ongoing use and compensation 

dispute in Docket Nos. ER14-1174-000, et al.28  MISO therefore requested that the 

Commission provide explicit confirmation, in the event the Commission accepted SPP’s 

                                                 
26  Motion to Intervene and Limited Protest of the Midcontinent Independent System 

Operator, Inc., Docket Nos. ER14-2850-000, et al. (Oct. 9, 2014) (“MISO 
Protest”). 

27  In the consolidated ER14-1174-000, et al. proceedings, the Commission 
conditionally accepted SPP’s Service Agreement, thereby requiring MISO to take 
and pay for transmission service.  Sw. Power Pool, Inc., 146 FERC ¶ 61,231 
(2014). The Commission’s acceptance of SPP’s Service Agreement was subject to 
refund and the outcome of the settlement judge and/or hearing procedures.   

28  MISO Protest at 3-4. 
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proposal, that any such acceptance would not prejudge the issues under consideration in 

the Docket Nos. ER14-1174-000, et al. proceeding regarding MISO’s liability for charges 

imposed under the conditionally-approved Service Agreement, including any costs 

attributable to the Schedule 2 upgrades.29  

The Commission granted MISO’s request, confirming that MISO’s liability for 

charges related to Basin Electric’s Schedule 2 upgrade costs, which are subsumed within 

SPP’s Schedule 11 charges, would be determined in the hearing/settlement judge 

procedures in Docket Nos. ER14-1174-000, et al.   The Commission explained:   

[W]e confirm that our acceptance of this proposal does not prejudge the 
outcome of the ongoing hearing and settlement judge procedures in 
Docket No. ER14-1174-000, specifically the issue of whether MISO 
should be held responsible for any Schedule 11 charges under the SPP 
Tariff.30   

Despite this clarification, MISO and Otter Tail now urge that the Commission 

erred in authorizing the inclusion of Schedule 2 upgrade costs in SPP’s regional cost 

allocation.  But as MISO’s own pleadings and the November 10 Order confirm, MISO’s 

cost responsibility for the use of SPP’s system will be decided in the Docket Nos. ER14-

1174-000, et al. proceedings.  If MISO’s position prevails, any/all arguments regarding 

the level of costs, including the appropriateness of Schedule 2 upgrade costs, will be 

moot.  In short, having obtained the explicit clarification it requested, MISO cannot now 

insist that the relief provided is somehow inadequate.  Accordingly, the Commission 

should reject MISO and Otter Tail’s rehearing arguments, consistent with its 

                                                 
29  Id. at 4. 

30  November 10 Order at P 77. 
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confirmation that the appropriate forum is in the Docket Nos. ER14-1174, et al. 

proceeding. 

B. The Commission Correctly Concluded That SPP’s Proposed Cost 
Allocation and “Need-By Date” Approach Are Just and Reasonable 

In the November 10 Order, the Commission rightly determined that allocating 

Basin Electric’s Schedule 2 projects under the Highway/Byway methodology is just and 

reasonable and comports with the cost causation principle and roughly commensurate 

standard.  The Commission’s acceptance of the proposed need-by date approach to 

regional cost allocation was appropriate, and no party demonstrates otherwise.   

Importantly, when assessing cost allocation proposals, the Commission “is not limited to 

one method of determining what is just and reasonable . . . . [A] proposal does not need to 

be perfect, or the most desirable way of doing things, it need only be just and 

reasonable.”31  The Commission also has recognized that, under the just and reasonable 

standard, “a range of alternative approaches often may be just and reasonable,”32 and the 

                                                 
31  Entergy Servs., Inc., 116 FERC ¶ 61,275, at P 32 (2006) (citing Pub. Serv. 

Comm’n of Ind., Opinion No. 349, 51 FERC ¶ 61,367, at 62,222, order on reh’g 
sub nom. PSI Energy, Inc., 52 FERC ¶ 61,260, order granting clarification, 53 
FERC ¶ 61,131 (1990); Pac. Gas & Elec. Co., 110 FERC ¶ 63,026 (2005)); Cal. 
Indep. Sys. Operator Corp., 106 FERC ¶ 63,026, at P 57 (2004); New Eng. Power 
Co., Opinion No. 352, 52 FERC ¶ 61,090, at 61,336 (1990), reh’g denied, 
Opinion No. 352-A, 54 FERC ¶ 61,055 (1991), aff’d sub nom. Town of Norwood 
v. FERC, 962 F.2d 20 (D.C. Cir. 1992); Cities of Bethany v. FERC, 727 F.2d 
1131, 1136 (D.C. Cir. 1984); OXY USA, Inc. v. FERC, 64 F.3d 679, 692 (D.C. 
Cir. 1995)), order granting clarification, 119 FERC ¶ 61,013 (2007). 

32  Louisville Gas & Elec. Co., 114 FERC ¶ 61,282, at P 29 (2006); see also Midwest 
Indep. Transmission Sys. Operator, Inc., 133 FERC ¶ 61,221, at PP 206, 240 
(2010), order on reh’g, 137 FERC ¶ 61,074 (2011), aff’d sub nom. Ill. Commerce 
Comm’n v. FERC, 721 F.3d 764 (7th Cir. 2013) (“Having found the MVP 
proposal just and reasonable, we need not address the merits of an alternative 
proposal.”); Sw. Power Pool, Inc., 131 FERC ¶ 61,252, at P 124 (2010) 
(“Accordingly, having found SPP’s proposal just and reasonable, we need not 

(Cont’d . . . ) 
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Courts have concurred, stating “we have never required a ratemaking agency to allocate 

costs with exacting precision,”33 because “[a]llocation of costs is not a matter for the 

slide-rule.  It involves judgment on a myriad of facts.  It has no claim to an exact 

science.”34  Employing this standard, courts have determined that under the just and 

reasonable standard, the Commission may approve a proposed cost allocation if it has “an 

articulable and plausible reason to believe that the benefits are at least roughly 

commensurate” with the share of costs to be assigned.35 

This determination was predicated on, and supported by, the Commission’s 

explicit finding that SPP’s review of the Schedule 2 projects utilized the same models, 

criteria, and analyses that SPP uses to review and approve other Highway/Byway projects 

on the SPP system. As explained in the September 11 Filing, SPP conducted a study that 

used the same modeling and analysis as used in the SPP Transmission Expansion Plan 

(“STEP”) process. That study determined that the upgrades to Basin Electric’s system 

will be needed to ensure the reliability of the SPP transmission system after October 1, 

2015.36 As Mr. Monroe testified, the Transmission Working Group (“TWG”) Study 

involved a reliability analysis of the IS Parties’ current and planned transmission system, 

                                                 
( . . . cont’d) 

address the merits of the alternative proposal.”); Cal. Indep. Sys. Operator, Corp., 
128 FERC ¶ 61,282, at P 31 (2009) (finding that once it determined a proposal to 
be just and reasonable, the Commission need not assess the justness and 
reasonableness of an alternative proposal). 

33  Midwest ISO Transmission Owners, 373 F.3d 1361, 1369 (D.C Cir. 2004). 

34  Colo. Interstate Gas Co. v. FPC, 324 U.S. 581, 589 (1945). 

35  Ill. Commerce Comm’n v. FERC, 576 F.3d 470, 477 (7th Cir. 2009). 

36   See September 11 Filing, Exh. No. SPP-3 at 14-16.  



12 

and was performed using the same base case powerflow models and assumptions that 

SPP used for its 2013 Integrated Transmission Plan (“ITP”) Near-Term assessment.37 

SPP explained that the TWG Study confirmed that the Basin Electric Upgrades are 

needed to ensure continued reliability of the transmission system, including Basin 

Electric’s transmission system that will become part of SPP’s Transmission System on 

October 1, 2015. 

Given that after the October 1, 2015 IS Parties’ integration date, SPP will be 

responsible for the reliability of the combined SPP-IS transmission system, the 

Commission reasonably determined that projects that are needed after the October 1, 

2015 need-by date, regardless of where they are located on the system, should be 

allocated under the same cost allocation methodology.  By the same token, the 

Commission’s rejection of KCC’s one-sided request that the IS Parties contribute to SPP 

legacy facilities complies with the cost causation principle because, while the 

Commission determined that each respective region will receive some benefit from the 

other region’s legacy facilities, the Commission need not “allocate costs with exacting 

precision,”38 and the reciprocal nature of the “need-by” brightline test provided adequate 

assurance that realized benefits and allocated burdens associated with the proposed IS 

integration would be reasonably commensurate.  The Commission articulated a plausible 

basis for its acceptance of the need-by date approach, and other parties’ preferences for 

alternative methodologies provide no basis for rejection. 

                                                 
37   Id. at 8. 
38  Midwest ISO Transmission Owners, 373 F.3d 1361 at 1369. 



13 

1. On the Merits, MISO’s Rehearing Arguments Are Not 
Persuasive 

Even if MISO’s arguments were properly before the Commission in this 

proceeding, they provide no basis for revisiting the Commission’s acceptance of SPP’s IS 

proposal.  SPP offered ample, uncontroverted evidence demonstrating that its evaluation 

of the Basin Electric upgrade projects identified in Schedule 2 conformed to the 2013 ITP 

Near-Term study that SPP conducted as part of its regional transmission planning 

process.39  And as more fully explained below, the Commission properly found that the 

October 1, 2015 need-by date adopted by SPP – which served as the brightline to 

distinguish legacy projects (ineligible for regional cost sharing) from projects deemed to 

qualify for regional allocation – was consistent with SPP’s regional transmission 

planning objectives.40 

Despite the weight of contrary evidence, MISO claims on rehearing that “. . . 

there is no principled difference between Basin [Electric]’s Schedule 2 projects and other 

legacy projects,” and that there is no support for the need-by date proposed by SPP and 

                                                 
39  The Commission specifically found that “no party has alleged defects in the 

planning for the Basin Electric projects of that these projects do not meet the 
reliability standards required of other transmission upgrades to the SPP system.”  
November 10 Order at P 74.  

40  See id. at 74.  As used in this context, “regional cost sharing” and/or “regional 
allocation” refers to the socialization of costs across the expanded SPP footprint, 
including the IS region.  The “need-by” construct, as approved by the 
Commission, requires that costs associated with SPP projects having a need-by 
date before October 1, 2015 be allocated to the pre-IS SPP footprint; costs 
associated with SPP projects having a need-by date after October 1, 2015 are 
allocated regionally, i.e., to the expanded footprint which includes the IS 
territories.   
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approved by the Commission.41  MISO argues that the Commission cannot reliably weigh 

the costs and benefits of the Schedule 2 projects without considering the timing of when 

certain Schedule 2 projects were planned, budgeted, or submitted for regulatory 

approvals.   Citing its own regional planning and cost allocation proposal used to 

integrate the Entergy operating companies, MISO maintains that the Commission erred in 

concluding that the Schedule 2 projects were needed to address regional, as opposed to 

IS-specific, needs.  Finally, MISO incorrectly argues that regional allocation of costs 

associated with the Schedule 2 projects is inconsistent with SPP’s existing cost allocation 

procedures, as established in the Highway/Byway proceedings.42   

MISO is mistaken in asserting that SPP demonstrated no “principled difference” 

between the Schedule 2 upgrades and “other legacy projects” within the Basin Electric 

service area.  As the Commission expressly found, SPP evaluated each of the Schedule 2 

upgrades for regional reliability impacts using the same modeling, analysis, and criteria 

that it applies in its regional transmission planning process.43  And its contrary assertion 

notwithstanding, MISO offered no analysis comparing the regional reliability attributes 

of the “other legacy projects” to the Schedule 2 upgrades and no proof that, from a 

reliability perspective, the legacy and Schedule 2 projects were similar.   

                                                 
41  MISO Rehearing Request at 12.   

42  See Sw. Power Pool, Inc., 131 FERC ¶ 61,252 (2010). 

43  November 10 Order at P 74 (“The Transmission Working Group study conducted 
by SPP to evaluate the integration of the Integrated System Parties’ transmission 
systems was substantively similar to and generally consistent with the 2013 
Integrated Transmission Planning Near-Term study that SPP conducted as part of 
its regional transmission planning process.”). 
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It is also beside the point that certain of the Schedule 2 upgrades may have been 

planned independent of the decision by the IS Parties to join SPP.   The so-called 

“substantial evidence” proffered by MISO proves, at most, that the two upgrades 

identified by MISO – i.e., the Antelope Valley Station to Neset transmission upgrade and 

the Lower Brule to Witten upgrade – provide increased load growth capacity and system 

reliability to Basin Electric members.   This is a far cry from demonstrating that these 

projects fail to deliver broader, regional benefits to the SPP footprint or that these 

projects are not needed to maintain regional reliability on the combined SPP-IS system.  

In fact, the TWG study specifically confirmed that these two projects, like other projects 

evaluated for regional cost allocation, met SPP’s regional reliability needs.  

MISO’s reliance on Public Service Commission of Wisconsin v. FERC44 is 

similarly misplaced.  The Court’s conclusion that it is “not unreasonable to exclude [] 

projects from regional cost allocation, even if they have regional benefits”45 does not 

support the contrary inference invited by MISO – viz., that it can never be reasonable to 

include in regional rates the costs of previously planned (but not yet constructed) projects 

that deliver benefits on a larger scale than the local zone.  This is particularly true here, 

where the Commission is evaluating a substantial expansion of an existing RTO and the 

majority of parties with real “pocketbook” interests in the proposal, i.e., the SPP 

stakeholders, have largely embraced the transaction.46 

                                                 
44  545 F.3d 1058, 1065-1066 (D.C. Cir. 2008). 

45  MISO Rehearing Request at 15. 

46  The Commission previously rejected the notion, which MISO reiterates on 
rehearing, that the socialization of Schedule 2 upgrade costs is non-reciprocal and 
“unduly discriminatory.”  Compare November 10 Order at P 76 (Commission 

(Cont’d . . . ) 



16 

Equally misguided is MISO’s suggestion that the transitional procedures followed 

by MISO for integrating Entergy ought to control here.  As an initial matter, and as the 

Commission properly recognized, the integration of different regions presents unique 

practical challenges, requiring regulatory flexibility rather than application of a “one-

size-fits-all” policy.47  Beyond that, there are material differences in the facts of the 

MISO/Entergy integration and the facts of the SPP/IS integration, most notably the 

absence of any history between MISO and Entergy that would have caused (or even 

encouraged) the two entities to utilize consistent planning criteria and assumptions that 

might generate mutual benefits to the two regions.   In contrast, SPP and the IS Parties 

(through Western-UGP) have operated under a Joint Operating Agreement that provides 

for interregional planning and coordination between SPP and the IS Parties.48  More 

importantly, through the TWG study process, SPP ensured that the same planning 

criteria, models, and assumptions used in SPP’s 2013 ITP Near-Term Assessment were 

applied to the IS to determine which projects qualified as Base Plan Upgrades.  

                                                 
( . . . cont’d) 

finds that SPP’s cost allocation approach is “reciprocal” between current SPP 
Members and the IS Parties), with MISO Rehearing Request at 13 (alleging non-
reciprocity).  Contrary to MISO’s contention, the “need-by” construct approved 
by the Commission is in all respects reciprocal.  It sets the rules for cost allocation 
for all projects, regardless of whether they were planned or approved by SPP or 
the IS Parties.  Projects “needed” after October 1, 2015 (and otherwise satisfying 
the reliability standards required of all transmission upgrades) will be “needed” 
for the reliability of the SPP region and, after October 1, 2015, the footprint of the 
SPP region will include the IS.    

47  November 10 Order at P 72. 

48  See September 11 Filing Part 1 at 7-8; Exh. No. SPP-3 at 5. 
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The Commission should also reject MISO’s rehearing arguments that approval of 

SPP’s cost allocation proposal undermines SPP’s Highway/Byway methodology and 

conflicts with the transition principles approved by the Commission for the 

Entergy/MISO integration.  The circumstances accompanying implementation of 

Highway/Byway did not involve the integration of separate planning regions, but rather a 

plan to encourage new transmission investment in SPP’s existing footprint and adopt 

appropriate cost allocation that recognizes the regional benefit of large-scale, Extra High 

Voltage transmission facilities.49  In any event, the basic reciprocity principles underlying 

Highway/Byway are retained in the IS proposal, and the same regional reliability needs 

and standards used to study and classify transmission upgrades under Highway/Byway 

were applied to the Schedule 2 upgrades.  The lone definitional modification – i.e., to 

“Base Plan Upgrades” – was intended simply to reflect the timing of the IS integration 

and is consistent with similar revisions adopted by SPP to integrate other entities into 

SPP.50   Indeed, the integration of the Nebraska public power entities in 2009 was 

facilitated by very similar tariff changes establishing a “need-by” deadline designed to 

distinguish legacy facilities from Base Plan Upgrades.51 

                                                 
49  See Sw. Power Pool, Inc., 111 FERC ¶ 61,118, at P 7 (2005).  

50  MISO makes much of the point that Basin Electric’s Schedule 2 upgrades were 
not evaluated in the STEP process. MISO Rehearing Request at 17.  But as SPP 
demonstrated, and as the Commission found, the study undertaken by SPP’s 
TWG was substantively similar to and consistent with the STEP evaluation 
process.   See November 10 Order at P 74 (citing September 11 Filing at Exh. No. 
SPP-3).  

51  This approach is also consistent with the need-by construct reflected in SPP’s 
original Base Plan funding proposal in 2005.  See Filing of Transmission Cost 
Allocation Tariff Revisions of Southwest Power Pool, Inc., Docket No. ER05-

(Cont’d . . . ) 
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Given that MISO has failed to demonstrate that the Commission erred in 

accepting SPP’s cost allocation proposal, the Commission should reject MISO’s 

arguments and affirm the November 10 Order’s findings regarding cost allocation. 

  2. Otter Tail’s Basis for Rehearing are Similarly Unfounded 

The Commission should also deny Otter Tail’s request for rehearing on the 

inclusion of Basin Electric facilities upgrades in the Base Plan Upgrade and regional cost 

sharing proposal. Otter Tail’s argument that the Commission failed to address 

“substantial evidence” that SPP revised its Tariff to “circumvent” existing tariff 

provisions is nonsensical.52 SPP made a filing under section 205 of the Federal Power 

Act (“FPA”)53 to change certain Tariff provisions.  Otter Tail appears to argue that 

modifying existing tariff provisions is tantamount to circumvention.  If that assertion had 

any foundation, then every section 205 filing circumvents a tariff rate or procedure. The 

Commission noted that SPP made the September 11 Filing to modify “the definition of 

‘Base Plan Upgrade’ in Schedule 11 of its Tariff to specify that the Integrated System 

Parties and SPP will commence regional cost sharing for projects with a ‘need-by’ date 

on or after October 1, 2015.”54 Modifying the definition of Base Plan Upgrades to 

                                                 
( . . . cont’d) 

652-000, Attachment A, Third Revised Sheet No. 9, at Section 1.11a (Feb. 28, 
2005) (Definition of “Existing Facilities”).  

52   Otter Tail Rehearing Request at 10. SPP notes that although Otter Tail asserts that 
the Commission was presented with “substantial evidence” to support Otter Tail’s 
arguments, Otter Tail does not cite to any such evidence. 

53   16 U.S.C. 824d. 
54   November 10 Order at P 8 (citing September 11 Filing at 20). 
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establish a need-by date for the integration of new transmission owners is nothing new55 

and this approach is consistent with the need-by date approach SPP adopted in its original 

Base Plan funding proposal in 2005.56 Clearly the Commission considered SPP’s 

proposed Tariff changes and protestors’ arguments and determined that the proposal 

respected “both the principle of cost causation and the practical realities of a transition.”57 

Otter Tail’s argument that the Commission failed to address protestors’ arguments 

that SPP failed to follow its own Tariff procedures because Base Plan Upgrades must be 

evaluated as part of SPP’s STEP process58 is unavailing. The Commission considered and 

rejected protestors’ attempts to circumscribe SPP’s ability to approve upgrades to ensure 

the reliability of its transmission system, and explained that it found SPP’s TWG study to 

be “substantively similar to and generally consistent with the 2013 Integrated 

Transmission Planning Near-Term study that SPP conducted as part of its regional 

                                                 
55   See Submission of Tariff Revisions to Implement New Pricing Rate Zones of 

Southwest Power Pool, Inc., Docket No. ER09-254-000, at 5-6 (Nov. 7, 2008) 
(stating that SPP modified the definition of Base Plan Upgrades “to distinguish 
which of the Nebraska Entities’ transmission facilities will be eligible for 
inclusion in SPP’s Base Plan Funding and revenue sharing” based on the date that 
the facilities are “required to be in service to meet” SPP Criteria and NERC 
Reliability Standards and noting that the “use of a [need-by] date of January 1, 
2009 is consistent with the treatment afforded to the transmission facilities of 
existing transmission owners when SPP adopted its Base Plan Funding 
methodology in 2005”); id. at Exh. No. SPP-2 (reflecting revisions to the 
definition of Base Plan Upgrade to establish a need-by date of January 1, 2009). 
This filing was accepted by Commission letter order issued on January 27, 2009. 
Sw. Power Pool, Inc., Letter Order, Docket No. ER09-254-000 (Jan. 27, 2009). 

56   Filing of Transmission Cost Allocation Tariff Revisions of Southwest Power 
Pool, Inc., Docket No. ER05-652-000, Attachment A, Third Revised Sheet No. 9, 
Section 1.11a (Definition of “Existing Facilities”) (Feb. 28, 2005); Sw. Power 
Pool, Inc., 111 FERC ¶ 61,118, order on reh’g, 112 FERC ¶ 61,319 (2005). 

57   November 10 Order at P 72. 
58   Otter Tail Rehearing Request at 10-11.  
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transmission planning process.”59  

The Commission correctly discounted protestors’ arguments that SPP failed to 

follow its transmission planning procedures under the Tariff because those procedures 

afford SPP flexibility. As defined in the Tariff, the STEP is “[t]he plan that describes the 

transmission expansion projects being considered over the planning period and developed 

through the stakeholder process in accordance with this Tariff and approved by the SPP 

Board.”60 The STEP has built-in flexibility to allow SPP to make modifications “between 

the annual approvals as required to maintain system reliability and to meet new business 

opportunities as they are identified.”61 When presented with the need to ensure system 

reliability after the IS Parties’ integration, SPP exercised the flexibility the Commission 

authorized under the Tariff to address the new circumstances created by the integration 

plan.  

SPP conducted a study that used the same modeling and analysis as its STEP 

process.  Otter Tail acknowledged that the Commission previously accepted a similar 

proposal from SPP to amend the definition of Base Plan Upgrades to include upgrades on 

the Nebraska system upon an earlier integration.62 Based on the evidence presented, the 

Commission agreed that the TWG Study supports the treatment of the Basin Electric 

Upgrades as Base Plan Upgrades.63 The Commission should reject Otter Tail’s claim that 

the Commission failed to consider protestors’ evidence regarding the STEP process. 

                                                 
59   November 10 Order at P 74. 
60   Tariff at Section I.1, S – Definitions.. 
61   Tariff at Attachment O, section V.4.a (emphasis added). 
62   Otter Tail Rehearing Request at 10, citing November 10 Order at P 73. 
63   November 10 Order at P 74. 
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Otter Tail’s argument that the Commission should have rejected SPP’s proposal 

because the upgrades to the Basin Electric system were planned before the IS Parties 

began considering joining SPP is similarly flawed. The fundamental requirement for 

inclusion in Base Plan Upgrades is that facilities have been determined by SPP to be 

necessary “to ensure the reliability of the [SPP] Transmission System.”64 The timing of 

when Basin Electric decided that it would need to upgrade it transmission system is not 

the operative concern; whether those upgrades will be needed to ensure the reliability of 

SPP’s transmission system upon the IS Parties’ integration is the controlling criterion. As 

the Commission noted, no parties “alleged defects in the planning for the Basin Electric 

projects or that these projects do not meet the reliability standards required of other 

transmission upgrades to the SPP system.”65 SPP conducted the appropriate modeling and 

analysis, and determined that these upgrades will be needed to ensure reliability of the 

SPP transmission system once SPP takes control of (and assumes responsibility to ensure 

the reliability of) the IS on October 1, 2015. The Commission should reject Otter Tail’s 

assertion that the timing of the planning for Basin Electric upgrades somehow 

undermines SPP’s determination that the upgrades will be needed for system reliability. 

 3. KCC’s Rationales for Rehearing Are Equally Flawed 

KCC takes a view somewhat contrary to MISO and Otter Tail, arguing that SPP’s 

proposed need-by date test for cost allocation is under-inclusive because it does not 

require the IS Parties to pay for SPP legacy transmission facilities needed prior to the 

October 1, 2015 need-by date.  However, KCC is equally wrong in arguing that the 

                                                 
64   Tariff at Section I.1, B-Definitions (Definition of “Base Plan Upgrade”). 
65   November 10 Order at P 74. 
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Commission erred in approving the proposed brightline need-by date for applying SPP 

regional cost allocation. 

KCC’s arguments amount largely to a complaint that, because the Commission 

disagreed with its witness’ assessment of the net benefits of the IS Parties’ integration, 

and instead relied on SPP’s testimony and evidence, the Commission failed to engage in 

reasoned decision-making based on substantial evidence.66  The mere fact of such 

disagreement does not mean that the Commission lacked substantial evidence in relying 

on SPP’s analyses and testimony.   

To satisfy the requirement to make a reasoned decision based on substantial 

evidence, the Commission must develop a record that includes “such relevant evidence as 

a reasonable mind might accept as adequate to support a conclusion.”67  As the courts 

have observed, “[t]he substantial evidence inquiry turns not on how many discrete pieces 

of evidence the Commission relies on, but whether that evidence adequately supports its 

ultimate decision.”68  The courts also have indicated that, while the substantial evidence 

standard “requires more than a scintilla, [it] can be satisfied by something less than a 

preponderance of the evidence.”69  As the finder of fact, the Commission also is entitled 

to assign whatever persuasive weight it chooses to the evidence submitted by both 

                                                 
66  KCC Rehearing Request at 5-7, 12-17. 

67  Koch Gateway Pipeline Co., 75 FERC ¶ 61,132, at 61,457-58 (1996) (quoting 
Wis. Gas Co. v. FERC, 770 F.2d 1144, 1168 (D.C. Cir. 1985)), cert denied, 476 
U.S. 1114 (1986)). 

68  Fla. Gas Transmission, 604 F.3d 636, 645 (D.C. Cir. 2010). 

69  Fla. Mun. Power Agency v. FERC, 315 F.3d 362, 365-66 (D.C. Cir. 2003). 
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sides.70  In this proceeding, the Commission reviewed and weighed all of the testimony 

and evidence submitted by SPP, KCC, and other parties, and reasonably concluded that 

SPP’s proposal, including the brightline cost allocation based on the October 1, 2015 

need-by date, is just and reasonable.  KCC’s disagreement with this conclusion does not 

suffice to show that the Commission’s decision lacked a foundation in substantial 

evidence. 

Moreover, the benefit analyses submitted by SPP and KCC were not the 

Commission’s sole basis for denying KCC’s request to impose legacy SPP facility costs 

on the IS Parties.  As the Commission correctly pointed out, while the IS Parties may 

benefit from SPP’s legacy transmission system, the IS Parties’ legacy systems will also 

benefit existing SPP Members.71  On balance, the Commission determined, consistent 

with its discretion afforded under cost causation precedent,72 that the need-by date serves 

as a just and reasonable marker for transition to regional cost allocation for the combined 

SPP/IS system. 

KCC’s claim that “well-established judicial precedent” supports its request to 

impose legacy SPP project costs on the IS Parties is also misplaced. KCC relies on the 

orders addressing integration of American Transmission Systems Inc. (“ATSI”) into the 

                                                 
70  See Williston Basin Interstate Pipeline Co., 68 FERC ¶ 61,357, at  62,432 (1994) 

(acknowledging that the Commission enjoys “wide discretion” in determining the 
probative weight to be given the opinion testimony of expert witnesses and may 
substitute its own expert opinion) (citing Mkt. St. Ry. Co. v. R.R. Comm’n of Cal., 
324 U.S. 548 (1945)). 

71  November 10 Order at P 75. 

72  See supra notes 31-35 and accompanying text. 
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PJM Interconnection, L.L.C. (“PJM”).73  At issue before the Commission (and 

subsequently the United States Court of Appeals for the District of Columbia Circuit 

(“D.C. Circuit”)) in the ATSI proceeding was whether the PJM cost allocation was unjust 

and unreasonable because it reallocates costs annually and, thus, allocates costs of 

existing facilities to new members that join.74  Neither the Commission nor the D.C. 

Circuit held that cost allocation for legacy transmission systems must apply to new 

members.  Instead, the Commission held that it was just and reasonable to hold ATSI 

liable both for its share of the costs of MISO legacy transmission facilities that were 

allocated to ATSI prior to its withdrawal from MISO and its share of PJM’s legacy 

transmission facilities that are reallocated on an annual basis.75  KCC’s reliance on the 

ATSI orders is overreaching.76   

In short, KCC’s and its witness’s disagreement with SPP over the benefits of the 

IS integration provides no basis for the Commission to overturn its cost allocation 
                                                 
73  KCC Rehearing Request at 8-10 (citing Am. Transmission Sys. Inc., 129 FERC 

¶ 61,249 (2009)); Am. Transmission Sys. Inc., 140 FERC ¶ 61,226 (2012); 
FirstEnergy Servs. Co. v. FERC, 758 F.3d 346, 355 (D.C. Cir. 2014)). 

74  See FirstEnergy Servs. Co. v. FERC, 758 F.3d 346 at 349 (summarizing the 
differences between MISO’s cost allocation, which occurs one time and applies 
even after an entity withdraws from MISO, and PJM’s cost allocation, which 
reallocates costs on an annual basis and thus can apply to new members). 

75  Am. Transmission Sys., Inc., 129 FERC ¶ 61,249, at PP 112-13 (“ATSI maintains 
that it is not just and reasonable for the Midwest ISO to require payment of 
system-wide costs as an exit fee while PJM requires transmission owners entering 
PJM to pay for system-wide costs when they enter.  We disagree. . . .  ATSI’s 
voluntary choice to move from one RTO to another does not cause either of these 
methodologies to no longer be just and reasonable or not unduly discriminatory 
simply because each produces a different result.”). 

76  Moreover, courts also have also affirmed Commission decisions to deny region-
wide cost allocation to legacy transmission facilities.  See, e.g., Ill. Commerce 
Comm’n, 576 F.3d 470 at 473-74. 
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determinations, and the Commission’s decision is supported by substantial evidence and 

consistent with all relevant Commission precedent. 

4. MISO and KCC’s Criticisms of the Commission’s Citation to the 
Regional Cost Allocation Review Process Lack Merit 

MISO’s rehearing request asserts that the Commission placed undue reliance on 

SPP’s RCAR process to serve as a check on SPP’s cost allocation proposal.  According to 

MISO, this process “. . . does not justify inclusion of projects that are inconsistent with 

the Commission’s cost causation principles.”77  KCC claims that the Commission 

“mistakenly claims that the [RCAR] will ‘correct such inconsistencies in regional cost 

sharing’” primarily due to a mistaken belief that the RCAR is not provided for under the 

Tariff.78  These arguments miss their mark.   

As previously noted, the evidence documents total net quantifiable benefits in 

excess of $334 million to SPP stakeholders as a result of the IS integration.79  The 

Commission also found that SPP’s proposal would deliver non-quantifiable benefits in 

the form of increased efficiency and system reliability.80  Based on the evidence and 

SPP’s analyses, the Commission determined that its decisions to apply Highway/Byway 

cost allocation to the Schedule 2 projects and not to impose on IS Parties legacy SPP 

facility costs borne prior to the October 1, 2015 need-by date comport with the cost 

causation principle, the just and reasonable standard, and reasoned decision making.   

                                                 
77  MISO Rehearing Request at 16-17, n. 48. 

78  KCC Rehearing Request at 17-18. 

79  November 10 Order at P 53.   

80  Id. 
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Clearly, the inferences that are logically drawn from the proposal’s broad stakeholder 

support do nothing to undermine these Commission findings. 

There is similarly no merit to the challenges raised by MISO and KCC with 

respect to SPP’s RCAR process.  In citing the RCAR process, the Commission merely 

pointed out that the Tariff provides additional stakeholder protection in the event that 

actual experience suggests that the cost-benefit analysis should be revisited.  The 

Commission did not, as MISO contends, rely on the review process “to justify inclusion 

of projects that are inconsistent with . . . cost causation principles;”81 rather, the 

Commission made specific findings that the projects satisfied cost causation and cited the 

review process as an additional safeguard that would be available to correct any 

unexpected inconsistencies attributable to the regional allocation of costs.    

MISO and Otter Tail’s arguments notwithstanding, the Commission carefully 

considered the evidence offered in support of SPP’s IS proposal.  On the basis of this 

evidence, the Commission reasonably concluded that the Schedule 2 upgrade projects (i) 

provide regional reliability and other benefits that outweigh their costs; and (ii) withstand 

critical examination when tested against the reliability standards required of other 

transmission upgrades to the SPP system.  The Commission also reasonably found that 

because the Schedule 2 upgrades are subject to post-hoc review and remediation, the 

effects of regional cost sharing can be actively monitored and corrections can be imposed 

to the extent that the costs of the upgrade projects are subsequently found to be 

incommensurate with the benefits provided to the SPP region.  These findings refute 

MISO’s suggestion that the Commission’s reliance on the RCAR is in error.   

                                                 
81  MISO Rehearing Request at 16-17, n.48. 
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KCC’s criticisms of the RCAR likewise provide no basis for rehearing.  First, 

KCC’s assertion that the RCAR process is in the development stages is irrelevant.  As the 

Commission specifically observed, the RCAR “will serve as a post hoc check,” that is 

designed to determine, in the future, whether current cost allocations under the 

Highway/Byway methodology result in unintended inequities.82  Moreover, KCC is 

simply incorrect in asserting that the RCAR is not currently in the Tariff,83 the Tariff 

language underlying the RCAR was proposed as part of SPP’s Highway/Byway proposal 

in 2010 and has resided in the Tariff since.84  The Commission approved the Tariff 

language, noting: 

[T]hat as an added measure to ensure that benefits are at least roughly 
commensurate with costs under the Highway/Byway Methodology, SPP 
proposes modifications to its existing unintended consequences 
provisions.  We find the revisions provide a reasonable mechanism for 
adversely affected parties to raise their concerns through the stakeholder 
process and for unintended outcomes to be amended, despite the 
arguments to the contrary.85 

Whether SPP may currently be considering refinements to the RCAR and its 

underlying Tariff language is irrelevant.  SPP has long engaged in periodic review of its 

cost allocation procedures to ensure that the cost/benefit balance remains roughly 

commensurate, and KCC’s timing arguments and disregard for the existing Tariff fail to 
                                                 
82  November 10 Order at P 74. 

83  KCC Rehearing Request at 17-18 (“[T]he RCAR process remains an informal 
procedure that has never been incorporated into the SPP Tariff.”). 

84  In fact, the Tariff language underlying SPP’s “unintended consequences” review 
of regional cost allocation, the precursor to the RCAR, predates the 
Highway/Byway.  Sw. Power Pool, Inc., 131 FERC ¶ 61,252, at P 83 (2010) 
(noting that SPP’s “unintended consequences” Tariff language was modified in 
the Highway/Byway filing and that SPP invoked it as far back as 2006). 

85  Id. at P 83. 
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justify its request for rehearing. 

The Commission’s reliance on the RCAR here as an additional, after-the-fact 

check on SPP’s Highway/Byway methodology is just and reasonable; neither MISO nor 

KCC provides any basis to conclude otherwise. 

C. The Commission should Reject Otter Tail’s Request for Rehearing 
Regarding the Payment of Transmission Service to Separate RTOs. 

 
The Commission should deny Otter Tail’s request for clarification or rehearing 

regarding the payment of SPP and MISO transmission service charges for service that 

uses both RTOs’ transmission systems.86 First, Otter Tail errs when it describes the 

service it would take post-IS Parties integration into SPP as “the same service.”87 Post 

integration, that service will become inter-RTO transmission service. The Commission 

does not prohibit the payment of SPP and MISO transmission charges when a load-

serving entity such as Otter Tail takes service on two transmission systems. Otter Tail’s 

generation resources and native load will be located in two different balancing areas and 

on two different transmission systems. Otter Tail will use the MISO transmission system 

to deliver energy and capacity (from its generation located on the MISO system) to the 

MISO/SPP border, and then use the SPP system to deliver that energy and capacity from 

the border to its native load located on Western’s system. Unless there is a grandfathered 

agreement or other tariff-authorized exemption, use of two transmission systems 

mandates that Otter Tail pay a transmission charge to each RTO.  

                                                 
86   Otter Tail Rehearing Request at 6-7, 11-14. 
87  Id. at 5 (emphasis in original). 



29 

Second, Otter Tail argues that the Commission did not explain its decision to not 

set the issue of rate pancaking for hearing.88 The Commission’s precedent is clear – there 

is no policy prohibiting multiple RTO transmission service charges when a transmission 

customer uses two RTO transmission systems. Otter Tail has already acknowledged that 

FERC policy does not require the elimination of inter-RTO pancaked transmission rates 

where customers take service on more than one RTO’s system. In its October 9 

comments89 and request for rehearing,90 Otter Tail cites California ISO91 to support its 

argument, while recognizing parenthetically that “[a]s a matter of policy, the Commission 

generally has not required the elimination of inter-RTO rate pancaking….”92 The 

Commission’s general prohibition against pancaked rates applies to the rates charged by 

transmission owners that join the same RTO, i.e. intra-RTO rates.93 Upon the integration 

of the IS Parties into SPP, the rates to which Otter Tail refers will be inter-RTO rates. 

                                                 
88   Id. at 12. 
89   Motion to Intervene and Comments of Otter Tail Power Company, Docket Nos. 

ER14-2850-000, et al., at 11 and n.13 (“Otter Tail Comments”).  
90   Otter Tail Rehearing Request at 13 and n.38. 
91   Cal. Indep. Sys. Op. Corp., 147 FERC ¶61,231 at P 155 (2014) (“California 

ISO”). 
92   Id. (emphasis added). 
93  Regional Transmission Organizations, Order No. 2000, FERC Stats. & Regs. ¶ 

31,089, 31,083, 31,174-31,175 (1999), order on reh’g, Order No. 2000-A, 1996–
2000 FERC Stats. & Regs., Regs. Preambles ¶ 31,092 (2000), petitions for review 
dismissed sub nom. Pub. Util. Dist. No. 1 v. FERC, 272 F.3d 607 (D.C. Cir. 2001) 
(“Order No. 2000”). 

. 
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In its rehearing request Otter Tail cites a second but equally inapplicable order in 

support of its position.94 UtiliCorp involved an FPA section 20395 merger application 

under which UtiliCorp United Inc. sought authorization to acquire two smaller public 

utilities – St. Joseph Light Power Co. and Empire District Electric Co. – not an FPA 

section 20596 RTO membership application. The instant case does not involve a merger 

of public utilities. Ironically, the Commission in UtiliCorp found that rate pancaking, 

even in the section 203 rate-impact context, was not a concern so long as the merged 

entities did not withdraw any of their facilities from the Tariff.97  

In sum, contrary to Otter Tail’s procedural argument,98 there is no longstanding 

Commission precedent that requires the elimination of inter-RTO rate pancaking, and the 

Commission’s decision to exclude rate pancaking from hearing and settlement scope is 

consistent with its precedent. 

Otter Tail’s other argument focuses on current circumstances and argues 

incorrectly that the status quo must be preserved.99 For example, Otter Tail states that its: 

native load customers, who are currently taking Network 
Integration Transmission Service [on Western’s system] under the 
MISO OATT risk being required to pay both MISO and SPP for 
service, even though they are within the Local Balancing Authority 
of Otter Tail (a MISO member) and are Otter Tail’s native load 
customers. This duplication of rates does not currently exist, and 

                                                 
94   UtiliCorp. United Inc. and St. Joseph Light & Power Co., 92 FERC ¶61,067, at 

61,235 (2000) (“UtiliCorp”).   
95   16 U.S.C. § 824b. 
96   16 U.S.C. § 824d. 
97   UtiliCorp at 61,235. 
98   Otter Tail Rehearing Request at 13. 
99   Id. 
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will be a direct result of the integration of the IS Parties into 
SPP.100  

When a MISO or SPP transmission customer takes service on both transmission 

systems, it is obligated to pay both RTO transmission service charges. That Otter Tail is 

not currently required to do so is irrelevant. Likewise, absent such other action (e.g., 

extending the Otter Tail local balancing authority to include its native load located on 

Western’s system), following IS Parties integration, that load will not be in the Otter Tail 

Local Balancing Authority; it will be in the SPP Balancing Authority Area. Otter Tail 

points to no Commission precedent that suggests a right to the status quo. 

Rehearing is unnecessary to address Otter Tail’s desire to mitigate the amount of 

transmission charges it will pay post-IS Parties integration. First, Otter Tail may avoid 

paying two network service charges by taking point-to point service.101 Otter Tail may 

use MISO point-to-point transmissions service under the MISO Open Access 

Transmission, Energy and Operating Reserve Markets Tariff (“MISO OATT”) to deliver 

its generation to the MISO/SPP border. Otter Tail could then take SPP point-to-point 

service to deliver its generation from the border to its native load on the SPP system. 

                                                 
100   Id. at 14. 
101   Promoting Wholesale Competition Through Open Access Non-Discriminatory 

Transmission Services by Public Utilities; Recovery of Stranded Costs by Public 
Utilities and Transmitting Utilities, Order No. 888, 61 Fed. Reg. 21,540, 21,599 
(1996) (Order No. 888), clarified, 76 FERC ¶ 61,009 and 76 FERC ¶ 61,347 
(1996), modified, Order No. 888-A, 62 Fed. Reg. 12,274, 12,323 (1997) (Order 
No. 888-A), order on reh’g, Order No. 888-B, 81 FERC ¶ 61,248, 62 Fed. Reg. 
64,688 (1997), order on reh’g, Order No. 888-C, 82 FERC ¶ 61,046 (1998), aff’d 
Transmission Access Policy Study Group v. FERC, 225 F.3d 667 (D.C. Cir. 2000) 
(per curiam), aff’d, New York v. FERC, 535 U.S. 1 (2002) (FERC allows 
transmission customers to choose between NITS and point-to-point service to 
serve their full load at a discrete delivery point.) 
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Either approach would avoid paying Network Integration Transmission Service (“NITS”) 

charges to both RTOs.  

Another option available to an SPP NITS customer is to apply for Tariff Section 

30.9102 transmission facility credits. Section 30.9 provides a NITS customer that owns 

qualifying transmission facilities an opportunity to receive transmission credits against 

the customer’s SPP transmission service charge. Such credits may reduce or fully offset 

the SPP transmission charge. Although the discussion of Section 30.9 credits is premature 

and outside the scope of the settlement and hearing proceedings, such avenue is available 

for an SPP NITS customer. 

D. Contrary to the KCC’s Rehearing Request, the Commission’s 
Approval of the FSE Was Appropriate Under Relevant Law and 
Precedent 

The KCC Rehearing Request erroneously claims that the Commission erred in not 

conducting an evidentiary hearing on the proposed FSE, misreads relevant judicial and 

Commission precedent including Order No. 2000 and other orders, and inaccurately avers 

that the Commission “ignored unrefuted testimony” about the costs that other SPP 

Members will bear from the FSE.103  None of these incorrect assertions and arguments 

provides a basis for the Commission to disturb its finding that the FSE is just and 

reasonable. 

KCC’s arguments that the Commission erred by declining to conduct an 

evidentiary hearing on the FSE are meritless.  As the courts and the Commission have 

                                                 
102  Tariff at Section 30.9. 

103  MISO also generally faults the Commission for not referring cost allocation issues 
to formal hearings.  In this regard, MISO’s arguments suffer the same infirmities 
as those advanced by KCC. 
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consistently held, a hearing is not required to resolve disputed issues of fact unless issues 

of motive, intent, credibility, or a past event are in dispute,104 and “[t]he mere assertion 

that a trial-type hearing is necessary, without identifying specific factual disputes that 

cannot be resolved on the basis of a written record, is not sufficient.”105  The existence of 

a factual dispute is not sufficient to require a hearing,106 because “[t]he Commission 

enjoys ‘wide discretion in determining the probative weight to be given the opinion 

testimony of expert witnesses and may substitute its own expert opinion.”107  In this 

                                                 
104  See Union Pac. Fuels, Inc. v. FERC, 129 F.3d 157, 164 (D.C. Cir. 1997) (“FERC 

may resolve factual issues on a written record unless motive, intent, or credibility 
are at issue or there is a dispute over a past event.”); S. Cal. Edison Co., 109 
FERC ¶ 61,086, at P 38 (2004); see also Blumenthal v. FERC, 613 F.3d 1142, 
1145 (D.C. Cir. 2010) (“Even when there are disputed factual issues, FERC does 
not need to conduct an evidentiary hearing if it can adequately resolve the issues 
on a written record.”). 

105  Pub. Serv. Co. of Ind., Inc., 51 FERC ¶ 61,367, at 62,219 (1990) (emphasis 
added); see also Ill. Commerce Comm’n, 721 F.3d 764 at 776 (stating that the 
Commission “need not conduct an oral hearing if it can adequately resolve factual 
disputes on the basis of written submissions”), cert. denied, 134 S. Ct. 1277 
(2014).  In fact, most of the cases cited by KCC support the conclusion that a 
trial-type hearing is not required even when disputed issues of material fact exist.  
KCC Rehearing Request at 19, n.41 (citing Union Pac. Fuels, 129 F.3d at 164).  

106  See also San Diego Gas & Elec. Co. v. Sellers of Energy & Ancillary Servs. Into 
Markets Operated by Cal. Indep. Sys. Operator & Cal. Power Exch., 97 FERC ¶ 
61,275, at 62,230 (2001) (“[W]e are not required to reach decisions on the basis 
of an oral, trial-type evidentiary hearing unless the material facts in dispute cannot 
be resolved on the basis of the written record.”); Iroquois Gas Transmission Sys., 
L.P., 52 FERC ¶ 61,091, at 61,368 (1990) (“[T]he Commission is required to 
reach decisions on the basis of an oral, trial-type evidentiary record only if the 
material facts in dispute cannot be resolved on the basis of the written record.”). 

107  Sw. Power Pool, Inc., 137 FERC ¶ 61,075, at P 84 (2011) (“In this case, the 
Commission decided the issues presented based on substantial evidence in the 
form of expert testimony and the pleadings submitted by SPP, commenters 
supporting SPP’s proposal, and protesters, including Rehearing Parties. Based on 
the Commission’s review of the evidence and pleadings, the Commission 
determined that the information provided was sufficient for the Commission to 

(Cont’d . . . ) 
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proceeding, the Commission weighed the evidence and testimony presented by SPP and 

the IS Parties, as well as testimony and evidence provided by KCC and other parties,108 

and determined that the FSE was just and reasonable and consistent with Western-UGP’s 

statutory authorities and limitations and the realities of the Western-UGP Federal service 

requirements.  The Commission properly exercised its discretion in determining that no 

evidentiary hearing was necessary to reach those conclusions. 

KCC’s reliance on Order No. 2000 and the “Lea County” case109 are misplaced.  

KCC asserts that Order No. 2000 espoused an intent for flexibility and a case-by-case 

approach to evaluating RTO membership proposals by non-jurisdictional entities; 

however, that is exactly what the Commission did in this proceeding.  The Commission 

weighed the proposed FSE against the specific Congressional authorities and limitations 

imposed on Western-UGP and the demonstrated net benefits of the SPP-IS joinder, and 

determined that the proposal was just and reasonable.  KCC’s assertion that the 

November 10 Order fails to comply with the flexible and case-by-case approach 

articulated in Order No. 2000 is refuted by the facts.   

So too is KCC’s reliance on Lea County.  That case involved a filing by SPP to 

                                                 
( . . . cont’d) 

make a determination on the merits obviating any need for an evidentiary 
hearing.”) (citing Blumenthal v. FERC, 613 F.3d at 1145); Williston Basin 
Interstate Pipeline Co., 68 FERC ¶ 61,357, at 62,432 (1994)); see also Midwest 
Indep. Transmission Sys. Operator, Inc., 137 FERC ¶ 61,074, at P 340 (denying 
rehearing because “[n]o issue of material fact was present that could not be 
resolved on the basis of the written record in this proceeding”). 

108  November 10 Order at PP 18-47 (summarizing the submissions by SPP and other 
parties, including KCC).  

109  KCC Rehearing Request at 19-21 (citing Order No. 2000 and Sw. Power Pool, 
Inc., 147 FERC ¶ 61,003, at P 18 (2014) (“Lea County”)). 
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include a non-Commission jurisdictional entity’s annual transmission revenue 

requirements in SPP’s rates.  Here, the Commission approved provisions to address 

certain legal matters to Western-UGP’s participation; it did not address the specific rates 

that Western-UGP, Basin Electric, Heartland, or any other entity will charge under the 

Tariff.  Whether the Commission saw fit to set the specific transmission rates at issue in 

Lea County for hearing has no bearing on the Commission’s decisions to accept the FSE 

based on the written record established in this proceeding. 

KCC’s suggestion that the Commission “ignored unrefuted testimony” in 

approving the FSE110 is also incorrect.  KCC’s testimony is not “unrefuted;” SPP 

submitted extensive evidence on the net benefits of the IS integration and on the need for 

the FSE.  Finally, the Commission did not “ignore” KCC’s testimony; it merely found 

SPP’s testimony more persuasive that the IS integration, including the FSE, will result in 

substantial net benefits to all parties involved.  That the Commission did not agree with 

KCC’s witness is no basis to disturb the November 10 Order’s findings. 

                                                 
110  KCC Rehearing Request at 21. 
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IV. CONCLUSION 

For the foregoing reasons and those articulated in the November 10 Order, the 

Commission should reject the Rehearing Requests. 

Respectfully submitted, 
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